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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

AMY K. POHL, an individual,

Plaintiff,

Ve Civil Action No. 2:09-01480-WLS

UNITED STATES ENVIRONMENTAL :
PROTECTION AGENCY, ef al.,

LLECTRONICALLY FILED

Defendants.

DECLARATION OF STEPHEN D. PAGE

[, Stephen D. Page, hereby declare and state as follows:

1. I am the Director, Office of Air Quality Planning and Standards Organization (“OAQPS”)
U.S. Environmental Protection Agency (“EPA” or “Agency”). [ have held this position
since 2002. Through the exercise of my official duties I am familiar with this civil action
and I submit this declaration in conjunction with EPA’s filing of Defendants® Opposition
to Plaintiff’s Motion for Attorneys’ Fees and Costs in the above-captioned case. I declare
that the following statements are true and correct to the best of my knowledge and belief
and that they are based upon my personal knowledge and on information supplied to me in
my official capacity by employees under my supervision and other EPA employees.

2. [ am the Director of OAQPS, which is part of the EPA Office of Air and Radiation
(“OAR”) and is located at Research Triangle Park, North Carolina. OAQPS is responsible
for protecting human health and the environment by preserving and improving air quality
in the United States. It was this office that handled the processing of Plaintiff’s I'reedom

of Information Act (FOIA) request.
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Pohl’s FOIA Request

3. Through the exercise of my official duties, | have become familiar with the August 9,
2007, request for records from Amy K. Pohl under the FOIA, 5 U.S.C. § 552, which
resulted in this civil action. Plaintiff’s FOIA request, assigned tracking number HQ-RIN-
01843-07, specified the following:

The following data is requested:

I. A copy of all data related to the following study in the EPA report:

Lanphear, ef al., “Low-Level Environmental Lead Exposure an Children’s

Intellectual Function: An International Pooled Analysis,” Environmental

Health Perspectives, 113(7) (2005) {(“the Study™)]. . .. It is apparent that

EPA, in conjunction with ICF, utilized the data gathered by Lanphear et al.

to provide its risk assessment model found in the EPA report. We note that

EPA published a correction to Lanphear’s study based upon its own review

of the data on January 26, 2007. ...

2. A copy of the data collection forms and any software programs required

to access and analyze the data identified in paragraph 1 in its computerized

form, and

3. The data dictionaries for the raw data identified in paragraph 1.
According to Plaintiff’s request, if “the EPA does not possess the data requested in this
FOIA letter, then the EPA is required to obtain all the requested data” pursuant to “2
C.F.R. Part 215.36(d).” A true and correct copy of this document is attached as Exhibit A.
To my knowledge, this was the [irst time that the Agency received a FOIA request
pursuant to 2 C.F.R. Part 215.36(d).

4. [EPA had communications with the authors of the Study prior to receiving Plaintiff’s FOIA
request. For example, EPA noted possible typographical errors in a table in the Study. As

a result, EPA received from the authors and made publically available a corrected version

of that table in the Study. However, EPA had not received the data underlying the Study.



Case 2:09-cv-01480-WLS Document 87-3  Filed 11/28/11 Page 4 of 16



Case 2:09-cv-01480-WLS Document 87-3  Filed 11/28/11 Page 5 of 16

8.

10.

11,

The September 21, 2007, e-mail also explained that the Study was not subject to 2 C.F.R.
§ 215.37 [sic] because it was used in support of a draft report that did not have the force
and effect of law.

On October 18, 2007, Plaintiff filed an administrative appeal. A true and correct copy of
this document is attached as Exhibit C.

On February 14, 2008, Kevin M. Miller, Assistant General Counsel, General Law Office,
in EPA’s Office of General Counsel denied in part and granted in part Plaintiff’s appeal.
First, Mr. Miller denied the appeal on the ground that EPA had conducted a reasonable
search for responsive records, and the Agency did not have the requested data. Second,
Mr. Miller determined that, after the September 21, 2007, determination, the Study had
been cited in an Advance Notice for Proposed Rulemaking for the lead National Ambient
Air Quality Standards (NAAQS) revision and that the Agency was required by court
order to issue its Proposed Rule for the lead NAAQS by May 1, 2008. Due to this change
in circumstances, EPA’s action now had “the force and effect of law” and thus Plaintiff’s
request now satisfied the requirements of EPA’s regulations, 40 C.F.R. § 30.36. Mr.
Miller determined that Plamtiff’s request should be “process{ed|” in accordance with the
regulation and stated that EPA would contact the grant recipient and request an estimate
of fees for responding to Plaintiff’s request. A true and correct copy of this document is
attached as Exhibit D.

By letter dated May 29, 2008, which was signed by Jenny Noonan Edmonds on my
behalf, EPA referred Plaintiff”s FOIA request to HHS. Pursuant to statutory and
regulatory authority, 5 U.S.C. § 552(a)(6)(B)(iii)(II1); 40 C.F.R. 2.103(d), EPA can refer

FOIA requests to other federal agencies when the records at issue originated with another
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12.

13.

agency or another agency has a substantial interest in the determination of the request.
EPA believed that, under this authority, it was appropriate for the granting agency to be
the point of contact with the grantee and to coordinate the response to the request.
Because HHS appeared to have been the primary source of federal funding for the Study,
EPA referred the request to HHS. Ms. Edmonds’s letter further explained that EPA had
determined that the request satisfied the criteria under EPA’s regulations that correspond
to 2 C.F.R. § 215.36. A true and correct copy of this document is attached as Exhibit E.
To my knowledge, Plainti{f never contacted EPA to challenge EPA’s decision to refer the
request to HHS.

EPA had no further involvement with the processing of Plaintiff’s FOIA request.

Steinwurtzel’s FOIA Request

14. Almost two years after receiving Plaintiff’s request, EPA received another request for the

15.

same information from an unrelated party.

On July 22, 2009, EPA received a FOIA request from Robert N. Steinwurtzel, on behalf
of the Association of Battery Recyclers, Inc., “for information related to B.P., et. al.,
Low-level environmental lead exposure and children’s intellectual function: an
international pooled analysis, nviron. Health Perspect. 113: 894-899 (2005) (*Lanphear
(2005)’.).” The request sought, among other things, “the research data used in
connection with the findings of the Lanphear (2005) study pursuant to FOIA, 2 C.F.R. §
215.3(d), and 40 C.F.R. § 30.36(d).” A true and correct copy of this document is

attached as Exhibit I,



Case 2:09-cv-01480-WLS Document 87-3  Filed 11/28/11 Page 7 of 16

16.

17.

18.

k9.

20.

21,

The Steinwurtzel request took note of EPA’s referral of Plaintiff’s request, addressing at
length why EPA should not refer his request to HHS. In response to this argument, EPA
examined its records, determined that both EPA and HHS had provided funding that
supported Lanphear’s published findings, and determined that either EPA or HHS could
be proper agencies for processing FOIA requests for the study data under 2 C.E.R. §
215.36(d), 40 C.F.R. § 30.36. EPA did not refer Steinwurtzel’s request, as it had Pohl’s
request, Steinwurtzel’s request was assigned tracking number HQ-RIN-01677-09.

EPA first contacted Dr. Bruce Lanphear, the first author of the published study, with
regard to the Steinwurtzel request for the data.

By letter dated April 8, 2010, Dr. Lanphear stated that he was declining to provide copies
of raw “research data” because of the existence of confidentiality agreements. A true and
cortect copy of this document is attached as Exhibit G.

After receiving Dr. Lanphear’s response, EPA’s Office of Administration and Resources
Management next contacted the Cincinnati Children’s Hospital Medical Center
(CCHMC) to request the data. On April 13, 2010, Jefl Meetre, Chief of EPA’s Grants
Management Branch A, sent a letter to CCHMC requesting that CCHMC provide EPA
with a cost cstimate for providing research data underlying the Lanphear study. A true
and correct copy of this document is attached as Exhibit H.

On May 12, 2010, CCHMC responded by letter and informed EPA that CCHMC has an
obligation to keep the data confidential and asserted that it was not required to provide a
cost estimate for data. A true and correct copy of this document is attached as Exhibit I.
In subsequent communication, Denise Benjamin Sirmons, Director of EPA’s Grants and

Interagency Management division, asked to review the confidentiality agreements. In
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22,

response, by letter dated on September 2, 2010, CCHMC indicated that Dr. Lanphear
located two e-mails evidencing an agreement. In addition, CCHMC informed EPA that it
“does not own a majority of the data being requested[;]” that “the underlying cohort data
provided by the co-authors and used to create the pooled analysis was collected prior to
2000, before the effective date of the Shelby Act{;]” and that “some of the cohort data
used to create the pooled analysis utilized no government {unding.” A true and correct
copy of this document is attached as Exhibit J.

On November 22, 2010, Denise Benjamin Sirmons, Director of EPA’s Grants and
Interagency Management Division sent a letter to CCHMC that constituted the EPA’s
decision regarding this matter. EPA concluded that “CCHMC must provide the research
data to EPA” under 40 C.F.R. § 30.36(d). A true and correct copy of this document is
attached as Exhibit K.

It is my understanding that EPA did eventually receive the data from counsel at the

Department of Justice as part of this litigation.
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Executed on November 28, 2011,

I declare under penalty of perjury that the foregoing declaration is true and correct.
j &
/ Stephen D. Page

| g éwg‘/
Jad
Director

Office of Air Quality Planning and Standards Organization
Office of Air and Radiation
U.S. Environmental Protection Agency
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Page Declaration EXHIBIT H

Enclos:u‘c )

;..{:‘i\'r!t; H.’n"'.lﬁ

. HEN
Robent N. Stemwaurtzel JitL 2
Dircet Phone: 202,373.6030 ' s 23 209
Direet Fex:  202.373.6001 P

July 22, 2009
Via Electronic l}itll

Nationsl Freedom of Information Officer
U.S. Environmental Protection Agency -
1200 Pennsylvania Avenuoe, NW (2822T)

Wﬂﬁ' DC 20460

Re: Freedom of Information Request - Lanphear (2005)
Dear FOIA Officer:

On behaif of the Association of Battery Recyclers, Inc. (“ABR™), [ am
submitting this Freedom of Information Act (“FOIA") request for information
related to Lanphear, B.P., ef al., Low-level environmertal lead exposure and
children’s intcllectual function: an intemationat pooled analysis, Environ. Health
Perspect. 113; 894-899 (2005) (“Lanphear (2005)"). The U.S. Environments]
Protection Ageacy ("EPA™) provided a grant toward the publication of this study
and the study was relied on by EPA in promulgating the National Ambient Air
Quality Standards for Lead, Final Rule, published at 73 Fed. Reg. 66,964 (Nov.
12, 2008) (“Lead NAAQS Rule™). Therefore, ABR requests the research data
used in connection with the findings of the Laaphear (2005) study pursuant to
FOIA, 2 C.F.R. § 215.36(d), and 40 CF.R. § 30.36(d). ABR also requests any

8ssi0e EPA records rejated to the Lanphear (2005) study, including, but not limited to,
H"";"" records related to the EPA prant, records related to other FOLA requests for the
ey rescarch data, EPA's review of the Lanphear (2005) study with respect to the
Lot Angenes Lead NAAQS Rule, and EPA's review of the Lanphear (2005) study with respect
RewTorb to the Information Quality Act.

Qrasge County
$an Fignciste

Ssha Mixted “Research data” is defined as: “the recorded factual material commenly
Silecen Valley sccepted in the scientific community as necessary o validate research findings,”
Totyo excluding preliminary analyses, drafis of scientific papers, plans for future
Wilies Crosh research, peer reviews, or communications with colleagues. 40 CF R,

pal /X3 § 30,36(d)(2)(i). Such research data, and this request, includc:

l. A copy of all data related to the Lanphear (2005) study, including
SasetMcEvIes LD . copies of the data scta used, such as the data from the Boston,

070 K Stieet NW
Weshingion. D¢
roo0é 1806

2023436000
203.37) 6008
siegnam.com
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change the outcome*

Please contact me if you would like to discuss further or require additional information.

Best regards,

P.LIL
Cincinnati Children's Hospital Medical Center

Phone:
Fax:
ce: Peter C. Koch
Dr. Bruce Lanphear

Cincinnati Children's Hospital Medical Center
3333 Burnet Avenue, Cincinnati, OH 45229-3039 | 513-636-4200 | www.cincinnatichildrens.org
An Equal Opportunity Employer
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Children’s

\

change the outcome*

analysis was collected prior to 2000, before the effective date of the Shelby Act. Finally, it is CCHMC’s
understanding that some of the cohort data used to create the pooled analysis utilized no government
funding.

Although CCHMC would like to provide all data responsive to EPA’s FOIA request, CCHMC has
concerns of what data it can provide under these circumstances. As such, CCHMC and Dr. Lanphear
would like to discuss these issues with the EPA so that a more accurate estimate of the costs to produce
the data can be provided. At this point, CCHMC estimates that the costs to produce its data from the
study would exceed one hundred dollars. Once CCHMC has clarity of what it can release pursuant to this
FOIA request, an improved estimate of cost will be provided. Dr. Lanphear can also provide information
regarding whether he was able to obtain waivers from his co-authors to release their data pursuant to this
FOIA request during our discussion.

If the EPA would be agreeable to the above, please contact me at your convenience so we can arrange a
conference call.

Best regards,

Cincinnati Children's Hospital Medical Center
Phone: i
Fax:
cc: Peter C. Koch
Dr. Bruce Lanphear

Cincinnati Children's Hospital Medical Center
3333 Burnet Avenue, Cincinnati, OH 45229-3039 | 513-636-4200 | www.cincinnatichildrens.org
An Equal Oppartunity Employer
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Fy I @ 1 % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
w 2 WASHINGTON, D.C. 20460
@ aac\“"(&
AUG 3 2010
OFFICE QF
ADMINISTRATION
AND RESQURCES
MANAGEMENT
N
L t

Cincinnati Children’s Hospital Medical Center
3333 Bumnet Avenue
Cincinnati, OH 45229

Re:  EPA Grant No, R-82938901-0; “Study of Prevalent Neurotoxicants in Children”
EPA Freedom of Information Act Request No. HQ-RIN-01677-09

Ry P.LL

This is in response to your letter dated May 12, 2010, in which you advised us that the
Cincinnati Children's Hospital Medical Center (CCHMC) disputes EPA’s rights under
40 CFR 30.36(d) to obtain “research data” CCHMC produced under Grant Number R-82938901-0
(Grant).

The dispute arises from EPA’s letter dated April 13, 2010, requesting that CCHMC
provide an estimate of the cost to CCHMC of obtaining the research data so that EPA could
respond to a Freedom of Information Act (FOIA) request, pursuant to 40 CFR 30.36(d), for the
research data produced under the Grant. The request covers research data related to the study
that CCHMC's Principal Investigator for the grant, Dr. Bruce Lanphear, published as Lanphear,
B. P.; Homung, R.; Khoury, J.; Yolton, K.; Baghurst, P.; Bellinger, D. C,; Canfield, R. L.;
Dietrich, K. N.; Bornschein, R.; Greene, T.; Rothenberg, S. J.; Needleman, H. L.; Schnaas, L.;
Wasserman, G.; Graziano, J.; Roberts, R. (2005) Low-level environmental lead ure
children's intellectual function: an international pooled analysis. Environ. Health Perspect
113: 894-899 (Article). Since the Article appears to have been produced with funding from the
Grant, and EPA used and cited this study in its recent review and revision of the National
Ambient Air Quality Standards for lead, which was an agency action that had the force and
effect of law within the meaning of 40 CFR 30.36(d)(1) and 40 CFR 30.36(d)(2)(iii), it appears
that the requested information qualifies as “research data” as defined under 40 CFR
30.36(d)(2)(i), and is therefore subject to disclosure under 40 CFR 30.36(d).

CCHMC claims that it has no information that is “research data™ under 40 CFR 30.36(d)
because as provided in 40 CFR 30.36(d)(2)(i)(A) that term does not include “. . . materials
necessary to be held confidential by a researcher until they are published, or similar information
which is protected under law. . . .” CCHMC advised that “when the investigators released their
data sets to Dr. Lanphear and CCHMC for the article, they did so with the understanding that the
data sets would only be used for this limited purpose. As such, CCHMC has an obligation to
keep this information confidential as agreed.”

Intamel Address (URL) ® hitp/fwwwiepa.gov
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