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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

AMY K. POHL, an individual,

Plaintiff,

v.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, et al.,

 Defendants.

Civil Action No. 2:09-01480-WLS  

 

ELECTRONICALLY FILED

 
 

DECLARATION OF PAM WIGINGTON

I, Pam Wigington, hereby declare and state:

1. I am the Freedom of Information Act (FOIA) coordinator for the Division

of Emergency and Environmental Health Services (EEHS) in the National Center for

Environmental Health (NCEH) of the Centers for Disease Control and Prevention (CDC)

in the U.S. Department of Health and Human Services (HHS). I have held this position

since September 2004. I make this declaration in support of HHS’s Opposition to

Plaintiff’s Motion for Attorneys’ Fees in this proceeding. I make the following

statements based upon my personal knowledge and information made available to me in

my official capacity.

2. As the EEHS FOIA coordinator, I process incoming FOIA requests related

to EEHS and work with branch and division staff to provide responses.
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I. Receipt of the Jones Day Request 

3. On June 12, 2008, the CDC FOIA office logged the August 9, 2007,

request of Amy Pohl/Jones Day into its FOIA database, assigning it FOIA number 08-

01169. The request was addressed to the U.S. Environmental Protection Agency (EPA).

A true and correct copy of the request is attached as Exhibit A.

4. Additionally, attached to the request when I received it from the CDC

FOIA Office was a January 26, 2007, memo from Zachary Pekar of EPA, and a February

14, 2008, letter from Kevin M. Miller, Assistant General Counsel at EPA. A true and

correct copy of these documents is attached as Exhibit B.

5. The CDC FOIA Office also provided me with information relating to a

letter it received dated May 29, 2008, from EPA with Ms. Pohl’s request. This letter was

addressed to a FOIA Officer at HHS, and referred Ms. Pohl’s request to HHS for

processing because a HHS grantee conducted the study which produced the records at

issue. The CDC FOIA Office accepted the transferred request from EPA. A true and

correct copy of this letter is attached as Exhibit C.

6. It is my understanding that the CDC FOIA Office sent Ms. Pohl an

acknowledgment letter on June 17, 2008, which advised her about administrative details,

provided the FOIA number, gave information about accessing the status of the request at

any time on the CDC FOIA Office website, and requested more information/justification

pertaining to the request for expedited processing. A true and correct copy of this

document is attached as Exhibit D.

7. The request was then forwarded to my office (EEHS) for processing. On

June 17, 2008, I personally received Ms. Pohl’s request.
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8. The request pertained to data produced under a project entitled

“International Pooled Analysis of Lead-Exposed Cohorts.” This project was incorporated

into a report entitled “Low-Level Environmental Lead Exposure and Children’s

Intellectual Function: An International Pooled Analysis” (EHP, Vol. 113, No. 7, July 30,

2007) by the grantee and cited by the Environmental Protection Agency (EPA) on its

website, http//www.epa.gov/ttn/naaqs/standards/pb/s_pb_cr_td.html.

9. It is my understanding that a denial of expedited processing response was

sent to Ms. Pohl on June 30, 2008, along with a statement of her appeal rights. A true

and correct copy of this document is attached as Exhibit E.

10. Also on June 30, 2008, I received a copy of the A-110 circular and spoke

to the CDC FOIA office about this request. This was the first-ever A-110 request

received by EEHS and so there was no policy or practice in place that instructed me how

to process this request.

II. Initial Processing of the Jones Day Request 

11. On July 9, 2008, I sent an e-mail request to a colleague at the EEHS Lead

Poisoning Prevention Branch (LPPB) to determine the status of the FOIA request. LPPB

was assisting with processing Plaintiff’s request. I also inquired of the LPPB what

funding CDC provided for the Cooperative Agreement, so that I could verify that

Plaintiff’s request satisfied the requirements of the A-110 circular. I also stated that we

needed to ask the grantee how much it would cost to reproduce the data. A true and

correct copy of this document is attached as Exhibit F.
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12. On July 17, 2008, Samantha Harrykissoon, a fellow assigned to LPPB,

was tasked with working the request. I asked Ms. Harrykissoon to determine the

following:

a. what funding CDC provided for the Cooperative Agreement;
b. who the grantee was; and
c. how much it would cost the grantee to reproduce the data CDC paid for

(estimates).

A. Initial Contact with Dr. Lanphear and Claim of Exemption 

13. On or about July 21, 2008, Ms. Harrykissoon contacted Dr. Lanphear

about Plaintiff’s request. Dr. Lanphear was the Principal Investigator (“PI”) on the CDC

grant. In my division, the first point of contact about questions relating to Grant Awards

is generally the PI, as named on the Notice of Grant Award. The PI is the “face” of the

award and is closest to the information or data at issue. Furthermore, because the agency

had questions regarding the amount of CDC funding that actually went toward the study

at issue, the PI was the best person to specifically explain how the funding was accounted

for. These questions stemmed from the funding acknowledgment in the article cited in

the FOIA request: “This study was funded, in part, by the National Institute of

Environmental Health Sciences, the Centers for Disease Control and Prevention, and the

U.S. Environmental Protection Agency.” Additionally, because the questions related to a

specific data set, the PI was the person most likely to have an accessible copy of the data.

14. On July 21, 2008, I received a copy of the e-mail sent by Ms.

Harrykissoon to Dr. Lanphear, informing him of a FOIA request for the study data and

asking that Dr. Lanphear provide CDC with the amount of money received pursuant to

the cooperative agreement and whether the funding was received directly from CDC or a
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third party using CDC funds. A true and correct copy of this document is attached as

Exhibit G.

15. Ms. Harrykissoon also provided a copy of Dr. Lanphear’s response to her

email. Dr. Lanphear responded that the funding from CDC “was somewhere between

$10,000 to $30,000 to hold a workshop or conduct the analysis.” However, Dr. Lanphear

also informed CDC in the response to Ms. Harrykissoon of the existence of a

confidentiality agreement which prohibited release of the requested data under FOIA. A

true and correct copy of this document is attached as Exhibit H.

16. Based on Dr. Lanphear’s comments, I further investigated the issue of

CDC funding. I determined the study combined and analyzed existing data sets from

seven prospective international studies of children who had low blood lead levels. On

July 25, 2008, we received the Notice of Grant Award showing that Dr. Lanphear

received funding from CDC to conduct the analysis of these data. Pursuant to 45 C.F.R.

§ 74.36(d)(1), we proceeded to process the request.

B. Second Contact with Lanphear and Request for Confidentiality  
 Agreement 
 
17. On July 22, 2008, Ms. Harrykissoon responded to Dr. Lanphear’s email

and requested that he provide a copy of the confidentiality agreement. A true and correct

copy of this document is attached as Exhibit I.

18. Dr. Lanphear responded on July 22, 2008, informing us that Jones Day,

the law firm that filed the FOIA request, already had a copy of the confidentiality

agreement. A true and correct copy of this document is attached as Exhibit J.
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19. On or about July 22, 2008, Ms. Harrykissoon responded to Dr. Lanphear

stating that CDC still needed to receive a copy of the confidentiality agreement. A true

and correct copy of this document is attached as Exhibit K.

20. On July 23, 2008, I received a status report from Ms. Harrykissoon, stating

that she had yet to hear back from Dr. Lanphear in response to a request for the

confidentiality agreement. A true and correct copy of this document is attached as Exhibit

L.

21. On July 30, 2008, I determined Dr. Lanphear had moved to Canada and

was now affiliated with Simon Fraser University in Vancouver, British Columbia,

Canada. CDC’s efforts to obtain the data were frustrated by the fact that Dr. Lanphear

had left the United States and CCHMC.

C. Contact with Cincinnati Children’s Hospital Medical Center  

22. On July 30, 2008, Ms. Harrykissoon called Connie Hopkins, Compliance

Officer at CCHMC’S Research Division. CCHMC was Dr. Lanphear’s employer at the

time he received the CDC grant and the sponsoring institution on the CDC grant. Ms.

Harrykissoon informed the CCHMC of a FOIA request for the study data and Dr.

Lanphear’s response. Ms. Harrykisson then followed up on this conversation by email,

memorializing the conversation and requesting a copy of the confidentiality agreement.

A true and correct copy of this document is attached as Exhibit M.

23. On August 12, 2008, Ms. Harrykissoon followed up by email with Ms.

Hopkins at CCHMC. That same day, Ms. Hopkins emailed Ms. Harrykissoon to inform

her that CCHMC located a box of grant records from the time of the CDC grant in an off-
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site storage area and would review it as soon as it was received from storage. A true and

correct copy of this document is attached as Exhibit N.

24. On August 19, 2008, Ms. Hopkins at CCHMC provided Ms. Harrykissoon

with the information CCHMC located, but it did not include the confidentiality

agreement or the data.

D. Third Contact with Dr. Lanphear

25. On or about August 27, 2008, the CDC Office of the General Counsel sent

a letter to Dr. Lanphear at his office in Canada. That letter informed Dr. Lanphear that

the research data at issue “is subject to OMB Circular A-110 and 45 C.F.R. section

74.36(d).” Furthermore, that letter informed Dr. Lanphear that “you are required to

provide CDC with the research data so that the agency may be responsive to the FOIA

request.” A true and correct copy of this document is attached as Exhibit O.

26. On September 29, 2008, Dr. Lanphear responded to the August 27 letter

via email. Dr. Lanphear stated that “the investigators provided the raw data with the

stipulation that it would not be released or used for any other reason than the pooled

analysis unless additional approval was sought and obtained from each investigator.” Dr.

Lanphear also attached an email from May 28, 2004, stating such an agreement. A true

and correct copy of these documents is attached as Exhibit P.

E. Fourth Contact with Dr. Lanphear and Contact with Other Research  
 Investigators 

27. After Dr. Lanphear’s response, the CDC FOIA Officer advised me to

contact all the researchers involved in the study, including Dr. Lanphear, to get their
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approval for release of the data. On October 24, 2008, I sent letters to all seven

investigators and to Dr. Lanphear using Federal Express. An example of one such

document is attached as Exhibit Q. I could not confirm that the package arrived in

Mexico, and the University of South Carolina could not find Dr. Ernhart, so her package

was returned to me.

28. On November 3, 2008, I received a response from one of the other seven

researchers, Dr. Peter Baghurst. Dr. Baghurst stated that the “data you were seeking were

not obtained using CDC funds” and therefore that the data was not subject the federal

regulations at issue. Dr. Baghurst did not give permission to access his data. Dr.

Baghurst’s statement is accurate: The seven researchers had their own data that were not

paid for by CDC. A true and correct copy of this document is attached as Exhibit R.

29. On or about November 3, 2008, one of the other seven researchers, Dr.

Kim Dietrich, faxed me correspondence between Dr. Dietrich’s attorney and Jones Day

attorney Thomas S. Jones. That letter stated that Jones Day had subpoenaed Dr.

Deitrich’s data in 2006. That letter also stated that Dr. Dietrich’s attorney had provided

the data to Jones Day in 2006. A true and correct copy of this document is attached as

Exhibit S.

30. On November 10, 2008, I received a response from one of the other seven

researchers, Dr. Richard Canfield. Dr. Canfield stated that he was told by Dr. Lanphear

that Dr. Lanphear had already provided CDC with the data. Also on November 10, 2008,

I replied to Dr. Canfield informing him that Dr. Lanphear had not provided the data to

CDC. A true and correct copy of these documents is attached as Exhibit T.

31. I did not receive any additional responses.
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F. Fifth Contact with Dr. Lanphear

32. On November 13, 2008, I sent an e-mail to Dr. Lanphear. In that email, I

asked him to confirm whether he was contending that the confidentiality agreement

placed the data within an exception to the regulatory definition of “research data” 45

C.F.R. § 74.36(d)(2)(i)(A). Specifically, I asked him whether he was claiming that his

data was trade secrets, commercial information, materials necessary to be held

confidential by a researcher until they are published, or similar information which is

protected by law. A true and correct copy of this document is attached as Exhibit U.

33. Having received no response, on December 11, 2008, I sent a follow up e-

mail to Dr. Lanphear, again requesting his response. A true and correct copy of this

document is attached as Exhibit V.

34. On December 11, 2008, Dr. Lanphear responded via email, and contended

that the exception to the definition of “research data” found in 45 C.F.R. §

74.36(d)(2)(i)(A) did apply to the requested data. A true and correct copy of this

document is attached as Exhibit W.

III. CDC’s Final Decision  
 

35. The CDC FOIA Office advised me that Jones Day contacted CDC to

inquire about the status of the request by letter dated December 2, 2008. A true and

correct copy of this document is attached as Exhibit X.

36. The CDC FOIA Office advised me that CDC provided a “final response”

to this request by letter dated December 16, 2008. That letter stated that CDC “staff
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contacted the grantee regarding the availability of the data. The grantee’s response is a

claim of exclusion for the compiled dataset pursuant to 45 C.F.R. 36(d)(2)(i)(A).” A true

and correct copy of this document is attached as Exhibit Y.

 

IV. Appeal of CDC’s Decision 

37. I was advised by the FOIA Office that Jones Day appealed the CDC

decision by letter dated January 9, 2009. A true and correct copy of this document is

attached as Exhibit Z.

A. Sixth Contact with Dr. Lanphear

38. After the FOIA Office received Jones Day’s appeal, on February 20, 2009,

CDC’s Assistant General Counsel again contacted Dr. Lanphear. CDC informed Dr.

Lanphear of Jones Day’s appeal and stated that Jones Day argued that “the confidentiality

agreement you entered into does not meet the criteria for the exclusion you claim.” CDC

also asked Dr. Lanphear to review his claim that the data was not “research data” within

the meaning of the regulation and respond to Jones Day’s argument. A true and correct

copy of this document is attached as Exhibit AA.

39. My office did not receive any further response from Dr. Lanphear.
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